and totally unrelated to his prior complaints, and that
after arbitration under the applicable management-labor
agreement, his discharge was sustained by an arbitrator.

In the context of a discrimination proceeding adjudicated
under section 105 (c) of the Act, an arbitrator's finding
that disciplinary action under the applicable 1981 Wage
Agreement was warranted, is not binding on me in this
proceeding.  Once the complainant establishes a prima facie
case of discrimination, the burden is then on the respondent
to affirmatively defend that the alleged retaliatory action
{suspension with intent to discharge) , was also motivated
by unprotected activity (intentionally cutting the phone wire) ,
and 'that the action taken against the complainant would have
been taken for the unprotected activity alone.  The crucial
question in this case is whether or not the respondent has
carried its burden of proving by a preponderance of all
of the credible testimony and evidence of record that Mr. Ribel
did in fact cut the wire in question, and that by doing
so he engaged in unprotected activity which warranted the
action taken against him.

The instant discrimination case was heard de novo, and
I am bound to render my decision in accordance with the
facts and evidence adduced in the discrimination hearings
before me.  As correctly suggested by MSHA in its brief,
the question of good cause for the discharge of a miner under
the wage agreement may not be determined upon the same criteria
which are in issue under the Mine Act.

In their post-hearing briefs, the parties recognize
and concede that I may consider the weight to be given the
arbitrator's decision in connection with Mr. Ribel's
grievance under the wage agreement.  That grievance concerned
the respondent's suspension of Mr. Ribel, with intent
to discharge him, for purportedly destroying or "sabotaging"
the No. 32 telephone by allegedly cutting a wire a hawk-
bill knife.  The sole factual question before the arbitrator
was whether or not the respondent established that Mr. Ribel
had in fact cut the telephone wire in question, and if so,
whether this act justified his discharge for cause.  The
arbitrator answered both questions in the affirmative and
sustained the discharge.t Mr. Ribel's discharge was bona fideupports the respondent's contention that the
